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tained in a recent case, 15 in which the deceased was employed by 
a manufacturing concern to unload a coal car on a private siding. 
A train of box cars, standing on the same track at the top of a 
grade, were improperly coupled with an engine by the employees of 
the defendant, and ran by force of gravity into the coal car, killing 
the deceased. The court said the case seemed to be one to which 
the doctrine of res ipsa loquitur might be applied. It is interesting 
to note that there existed in this case no absolute duty, no obligation 
as insurer, and no contractual relation — there was merely a duty to 
use reasonable care — and yet the Supreme Court considered the doc- 
trine applicable. 

Although apparently gaining in favor with the Pennsylvania 
courts, yet the general doctrine of res ipsa loquitur remains greatly 
limited in its application in this State, 16 and must necessarily remain 
so because of the unusual burden it casts upon the defendant in 
this jurisdiction. It is submitted, however, that the more liberal 
attitude recently manifested by our Supreme Court is justified by 
the increased dangers to the public under existing industrial condi- 
tions, and is consonant with enlightened jurisprudence in other 
jurisdictions. 

A. B. V. B. 

The Situs of Stock Exchange Seats For Purposes of 
Taxation. — It is not a violation of the Due Process Clause (of the 
Fourteenth Amendment to the Federal Constitution) for a State 
to tax a resident on his seat in a Stock Exchange in another state, 
according to the case of Anderson v. Durr, recently decided by the 
United States Supreme Court. 1 Anderson, being taxed in Ohio, his 
domicile, on his seat in the New York Stock Exchange, petitioned 
for an injunction on the ground that the privilege of membership 
in the Exchange is so inseparably connected with specific real estate in 
New York that its taxable situs must be regarded as not within the 
jurisdiction of the State of Ohio. His contention found favor in the 
sightof Mr.JusticeHolmes, who said that the foundation and substance 
of the plaintiff's right was the right to enter the building and do busi- 
ness there, which right was localized in New York ; and that, stand- 
ing like an interest in land, it should be taxable only by that State. 
The majority held, however, that the membership is personal prop- 
erty, and having no fixed situs, has a taxable situs at the domicile of 
the owner. The case involves three interesting questions: (i) Is 
such a membership taxable property? (2) What is its proper situs 

15 Di Iordio v. Director General of Railroads, 270 Pa. 111, 112 Atl. 747 
(1921). 

"Douds v. Beaver Valley Traction Co., 54 Pa. Super. 477 (1913); Fitz- 
patrick v. Penfield, 267 Pa. 564, 109 Atl. 653 (1020). 

'No. 27, Oct. Terra, 1921. Decided Nov. 7th, 1921. 
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for taxation when it is owned by a non-resident? (3) If its situs 
is wrongly fixed, will the Supreme Court interfere under the Due 
Process Clause of the Fourteenth Amendment? 

The courts differ widely in their answer to the first question. 2 
Some courts take the view that a membership in a Stock Exchange, 
Board of Trade, or other similar organization, is not property at 
all, but a mere personal privilege. 3 The chief reason given is that 
the holder is unable to transfer a title which can be insisted upon 
and enjoyed against the consent of the association. The answer to 
this position is that this quality is a consequence affecting the value 
of a membership, not its existance as property. The fact that And- 
erson, in the principal case, paid $60,000 for his seat indicates that 
this quality is not as serious bar to its value. One court compares it 
to membership in a Masonic lodge, and to the license of an attorney 
or physician to practice; 4 but it is evident that such rights, while 
they may be valuable and costly, are not transferrable, and do not 
have a market value, as does a seat in a Stock Exchange. Most 
courts hold that such a membership is property, at least for some 
purposes. For instance, a seat has been held to be property within the 

2 The essential features of the rights of membership should be noted in 
this connection. The New York Stock Exchange is a voluntary association 
of 1 100 members, governed by its own constitution, by-laws and rules, and 
holding the beneficial ownership of all the capital stock of the New York 
corporation which holds the building and land, worth $5,000,000. A member 
has the privilege of transacting a brokerage business in securities listed upon 
the Exchange, but may personally buy or sell only in the Exchange building. 
Admissions to membership are made on the vote of the Committee on Ad- 
missions. Membership may be transferred only upon the approval of the 
transfer by the committee, and the proceeds are applied first to pay charges 
against the retiring members arising from the rules of the Exchange, any sur- 
plus being paid to him. Business is transacted by members on account of 
other members at a commission materially less than that charged to non- 
members. 

The rules of other Stock Exchanges are substantially similar. 

•Thompson v. Adams, 93 Pa. 55 (1879), where a seat in the Philadelphia 
Board of Brokers was held not to be property in the sense that one who 
furnished the money for a deceased member to buy his seat could recover 
what it sold for. Dictum: "A seat is not property in the eye of the law." 

Pancoast v. Gowen, 93 Pa. 66 (1879). A seat in a board of brokers is 
not subject to attachment execution "It is not property at all, but a mere 
personal privilege, perhaps more accurately, a license to buy and sell at the 
meetings of the board." Criticized in Page v. Edmunds, 187 U. S. 596, 47 L. 
Ed. 318 (1903), but recognized as still the law in Pennsylvania by Gartner v." 
Pittsburgh Stock Exchange, 247 Pa. 482, 93 Atl. 759 (1915). 

Barclay v. Smith, 107 111. 349 (1883). Cf. Weaver v. Fisher, no 111 
146 (1884). 

Lowenberg v. Greenebaum, 99 Cal. 162, 33 Pac. 794 (1893), where a seat 
in the San Francisco Stock Exchange was held not to be subject to levy and 
sale on execution, being "a mere personal privilege of being and remaining a 
member of a voluntary association." 

San Francisco v. Anderson, 103 Cal. 69, 36 Pac. 1034 (1895). 

* Barclay v. Smith, supra. 
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bankruptcy laws; 5 within the reach of creditors; and pledgable as 
collateral security for a debt. 7 As to whether it is property for the 
purpose of taxation, there is again a conflict among those States 
which treat it as property for the purposes mentioned above. Most 
of the courts take the position that while a membership is a species 
of property for some purposes, yet it is not of such a nature that 
the terms usually found in tax laws embrace it. Hence it is not 
taxable under the present laws of Maryland 8 and New York. 9 On 
the other hand, the Minnesota Supreme Court had no difficulty in 
deciding that a membership in the Duluth Board of Trade was 
taxable under a statute taxing "all personal property," 10 and the 
United States Supreme Court assumed the point in a case concern- 
ing a seat in the Minneapolis Chamber of Commerce. 11 

Assuming that a membership is taxable property, the second 
question concerns the situs for taxation when the Exchange is lo- 
cated in one state and the holder of the membership is domiciled in 
another. The general rule is that intangible personal property is 
taxable at the domicile of the owner 12 and nowhere else, 13 under the 



"Hyde v. Woods, 94 U. S. 423, 24 L. Ed. 204 (1876); Sparhawk v. 
Yerkes, 142 U. S. 1, 35 L. Ed. 9151 (1891) ; Page v. Edmunds, supra, holding 
that a seat in the Philadelphia Stock Exchange is property "which could have 
been by any means transferred," within the meaning of the Bankruptcy Act. 

In re Ketchum, 1 Fed. 840 (D. C. 1880) ; In re Warder, 10 Fed. 275 (D. 
C. 1882). 

Ritterband v. Baggett, 4 Abb. N. C. 67 (N. Y. 1877) ; Londham v. 
White, 67 How. Pr. 467 (N. Y. 1884) ; Piatt v. Jones, 06 N. Y. 24 (1884), 
the latter holding that membership in the New York Stock Exchange was 
property and passed to the assignee in bankruptcy. But see Belton v. Hatch, 
109 N. Y. 593, 17 N. E. 225 (1888), where the assignee could not recover 
the price of a seat sold by the association. While property, the seat is sub- 
ject to the rules of the association. 

"Grocers Bank v. Murphy, 60 How. Pr. 426 (N. Y. 1881). 

'Powell v. Waldron, 89 N. Y. 328 (1882), where a membership in the 
Nlew York Cotton Exchange was pledged as collateral security and redeemed 
by the receiver of the member. 

'Baltimore v. Johnson, 96 Md. 737, 54 Atl. 646 (1903). 

"Peope ex rel. Lemmon v. Feitner, 167 N. Y. 1, 60 N. E. 265 (1901). 

In the case of In re Glendenning, 171 N. Y. 684, 64 N. E. 1121 (1903), 
affirming 67 App. Div. 125, a stock exchange membership was held to be 
capital invested in business to the extent that its transfer could be taxed under 
a transfer tax law relating to the devolution of property by will or intes- 
tacy. This case is cited as authority that a membership is taxable in New 
York. That is true only to the extent indicated. The court expressly rec- 
ognized that a membership is not personal property within the taxing law- 

"Minnesota v. McPhail, 124 Minn. 398, 145 N. W. 108 (1914). 

"Rogers v. Hennepin Co., 240 U. S. 184, 69 L. Ed. 594 (1916). 

"Kirtland v. Hotchkiss, 42 Conn. 426; affirmed in 100 U. S. 491, 25 
L. Ed. 558 (1879) ; Scripps v. Board of Review, 183 111. 278, 55 N. E. 700 
(1889). 

"Bonds, at least, are not taxable at the situs of a debtor. Case of State 
Tax on Foreign Held Bonds, 15 Wall. 300, 21 L. Ed. 179 (U. S. 1872) ; Fores- 
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maxim mobilia sequuntur personam. An exception has been recog- 
nized where the property of a non-resident — usually an investment — 
is controlled by a resident agent having in his possession the evi- 
dence of indebtedness. In such a case, the property is said to have 
a business situs and to be taxable in the State where the agent car- 
ries on the business. 14 The State of the domicile of the owner, or 
creditor, cannot tax the intangible property in such a case, accord- 
ing to a Kansas decision, 15 else the fundamental principle upon 
which taxation is based would be ignored. That principle is that 
taxation and protection are correlative terms. "Protection to that 
portion of property not taken or absorbed by the tax is the com- 
pensation for all legitimate taxation. The taxation of persons in 
respect to business or interests beyond the territory and jurisdic- 
tion of Kansas and which the laws of the state could in no way 
reach or protect would be spoliation or confiscation." The above 
language, though applied to notes, is equally applicable, it would 
seem, to membership in a Stock Exchange held by a non-resident of 
the state where the Exchange is located. Such a membership should 
clearly come within the exception to the general rule as to intangible 
property. In the only cases on this point in which Stock Exchange 
memberships were in question, the Minnesota Supreme Court and 
the United States Supreme Court have held that it is proper to tax 
such a membership where it is located, 16 though the holder be a 
non-resident. It seems proper, then, that in| the principal case, Ohio 
should have refused to tax the seat in the New York Exchange. 
The business in question was localized in New York, and could 
have been made taxable there. But Ohio did tax it, and the Ohio 
Supreme Court affirmed it. That brings us to the third question. 

Whether a state should refuse to tax intangible personal prop- 
erty which is properly taxable in another State is an entirely differ- 
ent question from whether the Federal Supreme Court will declare 
a tax in those circumstances unconstitutional under the Fourteenth 
Amendment. The tendency is to allow the State Court to determine 
such a question. 17 Accordingly, the Supreme Court held that a 
statute taxing a resident on bonds secured by a mortgage on lands 
in another state was not a taking without due process of law, 18 on 

man v. Byrne, 68 Ind. 247 ( 1879) ; Hayward v. Board of Review, 189 111. 
234, 59 N. E. 601 (1901). 

"Catlin v. Hull, 21 Vt. 152 (1849); Mo. v. St. Louis Co. Ct., 47 Mo. 
594 (1871) ; Herron v. Keeran, 59 Ind. 472 (1877) ; Redmond v. Commrs., 87 
N. C. 122 (1882) ; In re Jefferson, 35 Minn. 215, 28 N. W. 256 (1886) ; Finch 
v. York Co., 19 Neb. 50 (1886) ; Walker v. Jack, 88 Fed. 576 (CCA. 1898) J 
Matzenbach v. People, 194 111. 108, 62 N. E. 546 (1902). 

"Fisher v. Commrs. of Rush Co., 19 Kan. 414 (1877). 

19 Rogers v. Hennepin Co., note 11, supra. 

" Cooley on Taxation, sec. 56. 

18 Kirtland v. Hotchkiss, note 12, supra. 
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the ground that a debt has its situs for taxation at the creditor's 
residence; while the same court affirmed the constitutionality of a 
statute taxing a mortgage held by a non-resident of the taxing 
state. 19 These decisions indicating that a mortgage can be taxed 
in both the state of the mortgagee and the state where the land is 
situated are precedents for holding that a membership in a Stock 
Exchange is taxable both in the state where the Exchange is located, 
as in Rogers v. Hennepin County, 20 and in the state where the owner 
is domiciled, as in the principal case. 

The difficulty arises when one considers the nature of the Stock 
Exchange membership. Surely it is as much localized in the State 
of New York as if it were rolling stock of a transit corporation; 
yet in the case of Union Transit Co. v. Kentucky, 21 it was held con- 
trary to the Fourteenth Amendment to tax a transit company for 
its tangible personal property permanently out of the jurisdiction. 
The difficulty is not evaded by calling the one kind of property 
tangible and the other intangible, when it is remembered that intang- 
ible personal property may acquire a definite business situs in a state 
where its owner is not domiciled. It would seem that the real 
nature of the property should determine, and that once it is held 
that a seat has a situs for taxation in the state where it is located, a 
further taxing in the State where the owner is domiciled should be 
held to come within the principle of the Union Transit Co. case, 
and be held unconstitutional. That principle is: "It is essential to 
the validity of a tax that an equivalent be rendered to the taxpayer 
in protection of person or property. If the property is in another 
state to which it may be said to look for protection, then the taking 
is without due process of law." 

L. H. McK. 



Seizure On Execution Process of Property Held In Bail- 
ment. — The common law rule in many states was that a judgment 
obtained against the defendant would not entitle the sheriff on exe- 
cution process to seize and sell that person's personal property in 
the hands of a bailee who had an interest therein. The bailee had a 
qualified property right in the goods, and any seizure by the sheriff 
was a violation of that right, for which an action of trespass would 
lie. 1 The sheriff had the right, however, to sell the bailor's rever- 
sionary interest, in which case the purchaser acquired the property 



" Savings Society v. Multnomah Co., 169 U. S. 421, 42 L. Ed. 803 (1898). 

S0 See note 11, supra. 

21 Union Transit Co. v. Ky., 199 U. S. 211, 50 L. Ed. 150 (1905). 

'Strodes v. Caven, 3 Watts 258 (Pa. 1834); Wheeler v. McFarland, 10 
Wend. 318 (N. Y. 1833) ; Sexton v. Monks. 16 Mo. 156 (1852) ; Mower v. 
Stickney, 5 Minn. 397, (1861), semble. 



